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CONFIDENTIAL

MEMORAIIDIM FOR CAEINET EY TIT MINISTER OF
COMMANEALTH AND FOREICH AFFAIRS

Agreement between the fovernment of 21ta and the
Government of the United States of Ameprica relating
to United States Government Investment Guarantees

The Embassy of the United States of America
has invited the Malta Government to enter into an
agreement with the United States Government on

investment guarantees and subritted a draft agreement
to this ond.

s Such guarantees are authorized by Title III

ef the Act for Irnternational Development of 1961, as
amended. Under this legislation, the United States
Agency for Internstional Development would be enabled

to issue investment guarantecs for elipgihle United States
investment projects in Malta whiech would further the
cevelapment of the eccnomic rescurccs and productive
capacitiecs of !llalta,

dall

= The Ministries cof Finance, Customs and Port
and of Trade, Industry and Agriculture were consulted
and they agreed that in principle the Malta Government
should conclude the Agrcement,

4. The llinistry of Justice and Parliamentary
Affairs was also consulted. The reply was that the
question of entering into such an agreement is one of
policy. ‘Monetheless the Miaistry submitted suggestions
for amending two paragraphs of tiic agreement which
were accepted by the United States Pmbassy and the
attached draft agreement incorporates the twe amendments
at paragraph 2 znd the second part of paragraph 7.

L As amended paragraph 2 ensures that Government
shoeuld know beforehand that a particular investment will
be guaranteed and alsc what the terms of the guarantee

are. The second amendment hes boan effected in order to
make matters clearern.

6. Under the proposed fLgreement the twWo governments
would assume certain clearly defined obligations, in
addition tc such internstionel law obligations as might
otherwise arise cut of an investment by a national of

one in an enterprise within the naticnal territory of
the other:

(1) Each government agrees to consult, upon the
request of the other, respecting projects or activities
in which nationals of the United States of Mmerica
propose to invest with the assistance of guarantees
issued pursuart te the proposed Agreement, and it is
agraed that approval of such prejects or activities by
the Government of Halta shall be reguired before the
procedures of the Agreement shall be applicable with
respect to guaranteed investments.
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(2) The Government of the United Statea of
America agrees that it will not seek to exchange local
currency ascguired by it in connection with the discharge
ef such guarantze obligations unless private United
States investors in the host courtry are lawfully able o
To convert local currency inte United States u=a§;=-‘ :

(3) Zoth Govermmants agree that appropriate
arrangements shall be made for the tranm?er of any
property to which the Government of th. United States
may bocome entitled through discharge of such Eusrantee
obligations to an entity eligible to own such property
under the laws of HMalts.,

{4} [oth Covernments agree to follow the procedures
prescribed in the Agreement for rescluticn of any inter-
governmental claim under international law arising out
of the treatwant of a guarantced investment. The
Agrecrment specifies that such internstional law questions
shall be submitted, first, to inter-gpovernrental
negotiatiens, then if not resolved by mutual agreement,
to intcrnational arbitration. The questions thus made
subjoct to possille erbitration are cxproessly limited
to (i) differences between the two governments concerning
the proper intespretation of the rrovisions cof the
Agreement. and (Ii) international law claims against
either govermment arising out of the treatment of
investments guaranteed in accordence with the Agrecment,

7. 1In addition to the foregoing obligations to be
assumed by the tuo governments, tha proposel Agreement
restates . in the context of tle potentizl succession by
the Covernment of the United States of Anerica to claims
and property intercsts of the pusrantced investor .
certain governmentzl obligaticns which would exist
independently of the Agreamont. such as;

(1) To reccgnize the transfsr from a guaranteed
investor to the CGovernment of the United States of
America of any leocal currency, including the right of
the Sovernrent of the United States of Anerica to use
and dispose of such currency te neet ite expenditures
in the national territery of Malts.

(2) To reccgnize the transfer from o fuaranteed
invester to the Covernment of the Unitcd Statos of
America of any other lecal preperty or commercial claims
including the right to usc and dispose of such property
or prosecute such commercial claims, it being understood
that the proposed ‘greament in no way gives the Governmment
of the Uhgtad States of fmerics groater rights in sech
transferred property or clains than those of the
guarenteed investor.

(3} To recognize the intercst of the Government =i 5l
of the United States of Aparica as subrogce to the .
guaranteed United Stetes investor's claim - if such
¢lainm should exist - for compensation from the host
country, it being understood that the Government of the
United §t:tva of “merica shall assert no greater rights
than those of the guaranteed investor under the laws of
Malta with respect to such claim.
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The rights and obligations of an investor
guaranteed under the proposed Agreement would be as
establishec and recognized under Haltese law and the
enforcement thereof would be within the jurisdietion
of the Maltese (ourts to the same extent as would be
the case in the chsence of the Agreement. The
Covernment of !lalta assumes ne contractual cbligation
to an investor by virtue of the investor's ~eivin
investment guarantecs issued pursuant te the Agrecment.
The only inter-governmental clairs against the host
country gevernment which would be subject te diplomatic
discussion and arbitratien in connection with p nts
under an invoked investnent pusrantec would be :i:;is

recognized as international under public international
law principles,

8. It would appzar fron the terns of the Agree-
ment that at this stage of her industrial development
Halta stands teo gairn from thc proposed Agreement in
that Amerdiecan investors wil? be encouraged to invest
their money in Mcolta. :

9. It is, thercoforc, recemmended that Malta

shoul€ accept the Unitod States Government's invitation
to enter into the Agreement under reference and Hon.

Members arc invited tc expross their agreement to this
step.

25th June, 1966.
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Exchange of ‘lotes

concerning an
Agreencnt between the Government of Malta and the
Sovernment of the United Statos of America pelating
te United States Government Investpent Zuaranteeas

Excellency,

1 have the honour to refer to conversations
which have recently taken place between representatives
of our twe governmonts relating te investments in Malta
which furthor the development of the cceonomic resources
and productive capacities of lalta #nd to guarantees of
such investments by the Government of the United States
ef America. I alsc have the honour te confirm the
following understandings reached as a result of thesa
conversations

i}

1i; Vhen rationals of the Covernment of the United
states of Amcricz (the Suaranteeing Government) Propose
to invest, with the assistarce of guarantecs issued
pursuant to this Agreement in a project or activity
within the territorial jurisdicticr of the Government
ef Malta (the lHost Sovernment) the two goveynments
shall, upen the reguest of cither consult reapecting
the n&ture of the project or activity and its
contribution to ccoromic and social devclopment in Halta,

r " The fellowing paragraphs of this ament
shall apply only with respeet %o puaranteed investments
in projects or activities spproved by the Host Government

LS

after notice of the intention to issue a guarantee and .
of the terms thereof has been given in writing by the
Guarantceing Government te the Host Government.
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3. If the Suarentcoing Government makes payment
to any investor under a guarantec issued pursuant to
the present Agreement, the Host Covernment shell, subject
to the provisions of the following paragraph, rocognize
the transfer tc the Guarantesing Government of any
currency, crodits assets. or investment on account of
which payment under such guarantee iz rade as well as
the succession of the Cuaranteeing Government to any
right, title,K clain, privilege, or cause of action
existing, or which may erise, in connection therewith.

(

L, Te the extent thatr the laws of the Host
Government partizlly eor wholly invalidate the aecquisition
of any intercsts in any property within its national
territory by the Suaranteeing Sovernment. the Host
Government shall permit such investor and the Guarantee-
ing Governmont tc make appropriatc arrengements pursuant
to which such interests are transferred to an entity
permitted to own suchk interests under the laws of the
Host Government. The GCuaranteseing Government shall assert
no ter rights than those of the transferring investor

the laws of the Host Covermment with respect to 2
\ any intercsts transferrcd or succeeded to es lated .
¥ in paragraph 3. The Gueranteecing Govermment does, howeve

reserve its rights to assert a claim in its sovereign
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capacity in the eventuality of a denizl of justice
or ?thﬁr qugﬁtian ol state responsibkility as defined
in internaticnal law.

5. Amounts in the lawful currency of the Host
Government and credits thercof ecquired by the Guarantee-
ing Government under such guarantees shall be accorded
treatment neither less nor more favourable than that
accorded to funds of nationzls of the Guaranteeing
Governmont deriving frem investment activities like
those in which the investor heas been engaged, and such
amcunts and credits shall be freely available to the
Guaranteeing Covernment to nmegt its oxpenditures in the
national territery of the Host Severnment.

B. {a) Differences betwoen the two povernments
concerning the interpretation of the provisions of this
Agreement shall be settled, insofar as possible, through
negotiations between the twe governments. If such a
differcnce cannot be roselved within a peried of three
months following the request for such ncgotiations, it
shall be submittcd, at the reguest of cither Government,
to an ad hoc erbitrel tribunal for settlement in
accordance with the appliceble principles and rules of
public internaticn=l lew. The ertitral tribunal shall
be established as follows: Cach Govermment shall
appoint cne arbitrator  theze twe arbitrateors shall
designate a President by commen agreemcnt Who shall be
a citizen of a third State and be appointed by the
two governments, The arbitrators shall be appointed
within two menths and the President within three months
ef the date of receipt of either Government's request
for arbitration. If the forecgoing time limits are not
met. either Government may. in the Zbsence of ahy other
agreement. roguest the President of the Intermational
Court of Justice to make the necessary appointment or
appointments, and both Governments agree to accept
such appointment or appeointrents. The arbitral tribunal
shall decide by majority wvecte. Its decision shall be
binding. FEach of the Governments shall pay the expense
of its member and its representation in the proceedings
before the arbitral tribunel. the expenses of the
Preaident and the other cests shall be paid in equal
parts by the two governments. The arbitral tribunal may
adopt other regulations cencarning the cests. In all
other matters, the arbitral tribunal shzll regulate its
OWN procedurss.

(b} Any claim, arising cut of investments guapanteedd
in accordance with this Agrcocment, against cither of the - -
two povernments, which, in the oninion of the aother,
presents a question of public international law shall,
at the request of the Governmant presenting the claim,
be subrmitted to negotiations. If at the end of three
months following the request for ncgotiations the two
governments have not reselved the claim by mutual agree-
ment, the claim, including the question of whether it
presents a queation of publie intermational law, shall
be submitted for settlement to an arbitral tribunal
selected in accordance with paragraph (a) above. The
arbitral tribunal shall base its decision exclusively

Iﬂ“ the sessa
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on the applicable principles and rules

internaticnal law. Only the respective Governments
K}I’irﬁqwt tho u-hitrei
o

7, This Agrcoment shall continue in force untid
six months from the date of receipt of a note hy which
oné Gevernment informs the other of an inteat no lenger
to be z party to the Agreenent, In such cvent, the
rovisions of the Agreement with respeet to guarantces
ssued while the Jzreement was in ferce shcll remain in
force after thc denunciation of the Aszrecrent for the
duration of thesc guarantees provided that such duration

shall not cxtend beyené twonty yeare fron the date of
issuance,

o
L]

8. This Agrecpent shall enter into force on the
date of the note by uhiich the lest Govermmont cormunicates
tc the Suarantecing Covernnment that the Agreement has
been approved in conformity with the liost Covernment's

constitutional proceduree., -

Upen rucsipt of & notc from Your Cxecellency "j
indicating that the foregoing provisions arc acceptable |
to the Govermment of Malta, thz Government of the United :
States cf America vill congider that this note and your o=
reply therete constitute an /greement between our two N

Governments on this subject, the ‘“grecement to onter inte 3
force in accordance with paragraph £ above. ' 5 |

Accept, Dxcellency, the rencwed assurance of
my highest conslderation,
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transpose the areas earmarked for development from the
existing map (Scale 1/25,000) to a larger scale map, on
which the Eaundariea would be easily identifisble, Only
then could the plan be presented to the public altough,

a8 a purely provisional step, I intend to exhibit the

plan now in hand which indicates on general lines the areas

reserved for uilding anéd those set aside for other uses,

14, Before development takes place it is essential
that the approved plan be studied by the Departments

concerned in order to plan drainage, water and electricity
services,

Owing to the delicate nature of the matter
the planners have produced only one copy of the map., This

map may be comsulted at the office of the Gecretary to
Cabiret.

A copy of the detailed report is annexed
herewith,
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