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The idea behind the attached Bill, which is being
submitted for the consideration of Cabinet, is to implement
the statement made in the recent Bpeech from the Throne about
the introduction of legislation to curd smuggling.

2 First of all, the gqueetion has to be tackled from
the point of view of the quality of punishment. The
ordinary punishment at present provided by law for cases
of smuggling is in some cases a penalty (which for all
intents and purposes of law is a multa) of treble the
value of the goods, including the duty payable thereon, or
fifty pounds, whichever is the greater. In the case of a
se¢cond or subsequent conviction, within a period of twelve
months from the date of the previous conviction, the

punishment may shoot up to imprisconment or hard labour for
a term from one to six months.

3. The ordinery punishments for smuggling were at the
time of the enactment of our Customs Ordinance in mccordance
with the U.K. Customs Consolidation Act, 1876, except the*
instead of fifty pounds the U.E. Act had one hundred pounds.
But since then it has been found necessary to introduce
imprisonment. Section 45 of the Custome and Excise Act,
1952, prescribes for improper importation of goods a pena
of treble the value of the goods or one hundred pounds,

whichever is the greater, or imprisonment for a ters not
two ars, or both.

b, The ordinary punishment in section 61 of our Cust:
Ordinance is now being brought inte line with this. But
there is another point in this connection which merits

consideration. After laying down the ordinary punishm.
our scction 61 has the following proviso:

3

"Provided that -

if the goods in rospect of which the offender is
proceeded againet do not consist of wine, spirits or

tobacco, or, being wine, spirits or tobacco, do not
exceed ten gallous of wine, or five gallone of spirits,
or twelve rtal woight of tobacco, the Court may ad judge
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that such offender shall, in lieu of the aforesaid
penalty, forfeit = sum not loss than double nor
more than treble the velue of such goods,
including the duty payable thereof; or

if such goods, being wine, spirits or tobacco,
exceed ten gallons but do not cxceed thirty
gallons of wine, or exceed five gallons but do not
exceed fifteen gallons of spirits, or exceed
twolve rtal weight but dc¢ not exceed thirty-six
rtal weight of tobacco, the Court may mitigate the
penelty laid down in the first part of this section
to a sum not less then cne-fourth:"

5. Now this provisc is not to be found in the U.K.
Act on which our Customs Ordinence was lorgely modelled,
nor, 8o far as can be escertained, is it to be found in
the legislation of otker Commonweelth territorities.
Furthermore, as it is, it hardly squares up with the new
hypothesis of impriscrment, for = magistratec may well argue
that if in the cases refcried to in the provisc the law is

content with a redvetion ef *the fine, p fortiori imprison-
ment may be excluded.

6. In ony case the proviroe orovidos for a reduction in
punishment if the guods boing tebacco du not exceed twely
f£tal weight. Now twelve prial of %obacco is close to 10.0
clgarettes and that is more thoun “he Customs Authorities
ordinarily lay their hunis on sad 15 is any case quite &
sizcable amcunt, espuciall;s in the ~oatext of the annous .e
drive for curbing tcbaccs swuggling. With great respect
the legislator of the time (bless his soul) the sceond
part of the proviso is bordly intclligible. What is i-
fact stated is this. If tho tobocco (costing say £3%0,
plus duty) is less than 17 rtal in weight the minimum £ .
is twice the said amount, the% is to say £60 and the
maximum treble the said emount, that is to ssy £90. If
it is mo~: than 12 rtal but less than 36 rtal in weight
(second pavt of tho proviso) the crdinary fine of treble
the amourit v be r. tuced to a sum not less than one-fourth,
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that is to say, & minimun of £22.10s. 0d, That is, to
put it at its mildest, 2 1ittle cock-gyed.

7. 'The penalty for relapse is now proposed to be
increased to impriscnment from six months to three yeers
in addition to the prescribed fine.

B. These amendments are tu be found in clause 1 of
the attached Bill. Cisuses 3, 5 and & are consequential.

9., Clause 4 of the Bill raises anuther interesting
puint. The present secticn &8 of the Customs Ordinance
provides as follows:

"gs, (1) If any officor of Customs or Folice
officer hes reaccrable coume t0 cuspect that any
prohibitcd or uncustomed gucds =e harboured, or kept
or concealed in emy houce, boilding or other enclosure,
within the mesning of sectizn 342 of the Criminal Code
{(Chapter 12), =nd this is wade to nppesr by a declara=-
ticen on oath befcre the Lrtorncry-Ganeral or a Magistrat.
of Judiciel Police, it shal) be lawful for the Attorney
General or such Mrgistrate, by warrent under his Lan
to authorize such officer vo entesr and search such
house, building cr other enclosvre, aod e seize and
carry awoy any prohibited cr unces%omed goods foued
therein.

(2) It shall ©o Inwful for such officesr, in

cage of realstonce, to npesk gmern any door end %o

force and remove any impediment or obetruction e suc)

entry, search op seizure gf alcresaid.”

10. It has beon arpucl vhet theze i o crnse for
extending these powers Ly cnabling the officer of Custom
or Police officer who hos ropuconble cause to euspect i o
any prohibited or uncusto 4 gooeds ere harboured, kept -
conccaled in ony such place as ig mentioned in this
provisi 'n and has reasonable cause to apprehend that there
is immi: dang' = that n; such goods will be removed or
suppressc ' o ca sy cut ‘he seareh without the need of any
warrant.
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11. This would bring the special provision of the
Customs Ordinsnce, which wae podelled on English l}aw,
into line, at least to scme cxtent, with the provision of
sectiom 362 of the Crisinal Code, which reads as follows:

"362. (1) Eaving tlec cases wherc the law provides
otherwise, no officer of tho Executive Police below
the rank of Inspector shall enler amy house, building
or othor enclosure for the purpose of effecting any
search therein or arrcsting any perscon who has committed
or is suspected of having committed any offence, without
en order in writing fron a superior officer, unless -

(a) the offence ic u crimc act ercepted under

section 359 pnd thers i irminent donger
that the said persor aasy escepe or that the

=u¥guu delicti or the nszes of proving the
offence will be suppressed; or
(b) the person is detected In the very act of

comnitting 2 crice not excepted under
section 359; or

(c¢) the interventicn of tLe Executive Police is
necessary in order to prevent the commission
of a crime nct exccpted under scction 3593
or

(4) the entry is necessary for the executiocn of
any warrsnt or order issued by any other
competent authority in the cases prescribed

by law.
(2) The expression 'enclosure' does not
include any plet of lend enclosed by rubble walls.®

12. In fevour of the proposed emendment there is the
factor of speed (though the time employed in meking the
sworn statement cannot be very considereble); against,
there is the fact that this impinges on the question of
human rights and a human rights-comscious Assembly may well
go into the whole question f existing powers of search,
which in Malta ere, im truth, very wide indeed. It is
truc, ocn the other haad, thet in England if there are
reaacnable grounds to¢ suspect thet any thing liable to
forfeiture under the gustcms or excise Acts is kept or
concenled in sny building or place, eny officer having a
writ of assistance pay cnter that building or place at any
tine and search for sgch thing, but if the seerch is made
by night he oust be ascompanied by a comstable. Now a

5""'



. writ of essistance (which may be used altermatively to a
w issued, on & sworn irlcrmation, by a jastice of
‘the peace) is a writ of wery anelond origin granted by the
High Court "and i3, in effect. a geuoral searsh worrent
velid for the reign ia whick it is gremted und for six
months thereafter" (Halsbury. Btetutes, 2nd ed., Vol. 32,
pp. 887-8).

13. This is being stated for a swoper and judiclous
appreciaticn ard weighing up or =1l thz crguncnts ia a
patter which is. from a policy waint o¥ view, rather delicate.

Han. Mynobasrs oo invited tou coneider znd apprava
the attached Eill.
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A BILL
gntitled

AN ACT further to amend the Customs Ordinance, Cap. 60.
SNACLsD by the Legislature of Malta:-

Bhort title. 1. This Act may be cited as the Customs
(Amendment) Act, 1963, and shall be read and construed
as one with the Custows Ordinance, hereinafter rafarred
to as "the principal law".

smendment of 2. Section 61 of the principal law shall beas

:;:ti::ngip:{ amended as follows:-

taw, (a) for the words "except whare any other
pecuniary penalty is specially provided
therefor, be liable to forfeit treble the
value of the goods, including the duty
payable thereon, or fifty pounds, whichever
is the larger sum" therc shall be substituted
the words "be liable to a penalty of traeble
the value of tho goods or one hundred pounds,
whichever is the greater, or to imprisonment
for a term not excecding two years or to beth',
and

(b) fer the provisos tharcto there shall be
substituted the following:

L-ARKIVII NAZZJONALI TA" MALTA

"Frovided that in the case of &
second or subsequent conviction for an offenc
under this scetion within a poeriod of twelv
months from the date of the previous
convietion the offender shall be liable to
imprisonment for a term from six months to
three years, in addition to the pecuniary
penalties herein preseribed;

Ar. provided further that the
penalties imposed by this scction shall r &
apply in the case of an offence in conmexion
wit. the im ortation of goods contrary to o
prouibition or restriction wherz a ponal’ - is
expressly prescribed for that offence by e
+ &a¢  ent - Jther instrument imposing tis
Fovhicition or restriction.”

Amendmont n.ff W
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3. In section 64 of the primcipal law for the
wordas "All proceecdings for the recovery of any
pecuniary penalty imposcd by this Ordinance" there
shall bo substitutcé the words "All procecdings for
the recovery oa any pecuniary penalty or othorwise
under this Ordinance".

&, In subsection (1) of section 68 of tha
principal law there shall be added, at the end
therecf, the following proviso:

"Provided that, whore any officer of
Customs or Folicce offic.r has reacopablo causc to
suspect that any prohibitzd or uncustomed goods
are bharboured or kept or concealed in any such
place a8 aforesaid and has reasonable causs to
apprehend that there is imminent danger that any
such goode will be removoed or suppressed, such
officor may exarcise in relation to such placo
as aforgsaid, the powers mentioncé in this section
in the samo uwanner as if he weroe authorizod so to
de by a warrant issucd under this scction.”

5. In section 72 of the principal law for the
words "Any prococdings for the rocovory of any pecuniar
ponalty incurred under this Ordinance” there shall be
substituted the words "Any procecdings for the recovery
of any pocuniary ponmalty or cthorwise under this
Ordinance".

B In section 7% of the principal law for the
words "for the recovery of any pemalty or forfeiture
under this Ordinance” there sh3ll be svbhbkituted the
words "for the recovery of any pecuniary penalty or
otherwise undor this Ordinance.”

Chijccts and Reasons

Tho purposc of this Bill is to amend the
Customs Ordinance sc as to provide for the better
provention and detoction of smuggling. The penalties
for smuggling offcences will includ¢ imprisonment and
in appropriate cases comparable to those rocferred to in
section 362 (1) (1) of the Criminal Code it will be
possible to effeoct scarches for contraband goods in
housss, buildings or other enclosures without the
necessity of a warrant.



