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¥emorendum by
The Minister of Justice

Code of Orgsnizstion and Civil
Proc e (C

Suspensive Effect of Appeal

The best legal doctrine and the Codes of
Procedure of Italy, France, Gormany, Austria, the
0ld Codice Sardc and Roman and Canon Law recognise
that even in civil matters an appeal hes not only a
devolutive effect, by virtue of which the cese is
.reviewed by a court of higher degree, but also a
suspensive effect, by virtue of which the judgment
does not became definitive until it has been either
acquiesced in by the parties or confirmed by the
higher court.

The ssme principle was recognised both in
the abrogated Italian Code of 1865 and in the modern
Code of 1940, Our Ccde, promulgated in 1854,
unfortunaetely enunciztes the opposite rule, namely that
en eppeal does not cperste 88 s stay of execution.
The source of this mistaken theorctical approsch is
not clear as all continental legisletion having a sinilar
civil law background states the proper rule, but it is
possible that the mistake is due to English influence,
appeal being more or less new to English law.

This state of affairs has caused difficulties
in the Government Circular case even though the first
Judgment was annulled, and it is coneddered cdvisable,
particularly as there is no doubt of which, "de lege
condends", should the true rule of the law, that the
Code should be properly esmended so as to cbviate, in
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the public interest, any unpleasant surprise in
other important cases thot may crise. In legal
practice, morvover (duc tu & number of restrictions
which were introduced in the Ccde to tcoper the
rigour of its approach to the gquestion) execution
"pendonte appello™ is the exception rother them the
rule.

In order to place the law on & sound thecretical
footing and tc make it fell nmore into line with what is
already heppening in the majority of ceses, the Law
Officers have drafted the attached Bill which
enshrines the correct principle and ellows, on the
precedent of the Italian Code, & provisiocnal caforcement
only in (a) cases exhsustively specified in the law and
(b) cther cases in which the Court is satisfied that
delgy would be more prejudicisl tu the creditor.

A gystem of gusrantucs, olsc provided for in
the Bill, will create a balance fair to both sides.
Judgnents alreedy pronouneed will not be affected.

Further deteils are oxpleined in the Objects
and Ressuns.

Hon. Ministers are invited to approve that the
Bi11, which hos alresdy boen introduced in the Assembly,
should be taken through its further steges and be given
the necessary pricrity.

16th April, 1963.
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A BILL

entitled

AN ACT further to amend the Code of Organization
and Civil Procedure, Cap. 15.

ENACTED by the Legislature of Malta:-

Short title. 1. This Act may be cited as the Code of
Organization and Civil Procedure (Amendment) Act,
1963, and shall be resad and construed as one with
the Code of Organization and Civil Procedure,
hereinafter referred to as "the principal law".

Substitution of 2+, For section 256 of the principal law
section 256 of

the principal there shall be substituted the followling sectioni=-
law.

m256. Where a pericd of three years has
expired since the day on which according to law
any of the executive titles mentioned in section
251 could have been enforced, the enforcement may
only be proceeded with upon a demand to be made by

writ of summons before the competent Court."

Bubstitution of 3., For section 264 of the principal law
scction 264 of

Eha principal there shall be substituted the following section:i=
aw.

"Provisional 264, (1) Excopt in the cases
enforcement of

Judgments by mentioned in section 265, a

order of the

Court. Judgrent which does not constitute

a reg Jjudicata shall not be
enfo.rceable unless, on the demand

of tiie interestedparty, such
judgaent has been declared by
the tlourt to be provisionally
enforceable.
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2.

(2) Such dcmand shall be
pade by meens of an application which
shall be served on the opposite party who
shall be entitled to file an answer
thereto within two working dsys.

(3) The Court of first
instance shall, after summarily hearing
the parties, dispose of the applica-
tion as soon as mey be after the filing
thereof:

Provided that -

{a) Aif the application is filed
before the delivery of the
judgment, the Court of first
instance shall dispose of
the application as socon as
may be after such judgment is
delivered; end

(b) 4if, on appeal from the judgment
of the Court of first
instance, the lodging of the
record of the proceedings
before the appellate Court
tokes plece prior to the
disposal of the application
by the Court of first
instance, m.lni epplication
shall be denlt with and
disposed of by the appellate
Court, eand, in any such
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3.
cagse, if the answer to the
application has not been filed
nrior to such lodging it
shell be filed in the
appellate Court.

(4) Where the Court of first
instance has declared a judgment to be
provisionally enforceable, the appell-
ate Court may, at any time before
delivering judgment, on the epplicaticn
of the interested party, confirm, vary

or revoke the decision.

(5) The provisions of subsection (2
of this section shall apply to any
application filed under the last fore-

going subsection.

(&) Where a demsnd for a declara-
tion under subsection (1) of this
section is not made to the Court of
first instance, such deomand may be made
to the appellate Court at any time
prior to the delivery of the judgment
on appeal.

(7) The Court shall declare the
judgment to be provisionally enforceable
if it is satisfied that delsy in the
execution of the judgment is likely to
caus? grovier prejudice to the party
demanding & declaration under subsectinn
(1) «f this section than such executio

rould cpuse to the opposite party.
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(8) The party asgainst whom
execution of a judgment declared
provisionally enforceable under this
scction is sued cut shall, in case of
reversal or variction of such judgment,
be entitled to damages and interest.

(9) The Court before which the
record of the proceedings relating to a
Judgment declared provisionslly
enforceable under this section is for
the time being lodged mey at any time
order the party entitled to the

execution of such judgment to give to
the other party sufficient security
for the paymont of the damages and
interest which msy become due under

subsection (B) of this section.

(10) Where ao judgment has been
declared provisionnlly enforceable
under thils section, its executicn shall
be stayel if the interested party gives
sufficient security for the execution
of the /udgnent cn its becoming res

Judicat:,, including, where the matter
refers tc the payment of moneys,

sccurit;” for the peyment of interest,
end, where the matter refers to other
things, security to noke good any
damnage which may be caused thereto
through .2is negligence or fault and

to restorre any fruits derived therefror.
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Bubstitution of
section 265 of
the principal

law,
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(11) If eny question arises es to
the sufficiency of the sccurity tendered
under subsection (10) of this section the
Court nmay give such directions g8 it
may deen proper as to whether the
execution of the judgment
should be suspended until such gquestion
is decided by another judgnment constitut-

ing & pes judicata.

{(12) In this secticn the expression
"Court of first instemce" shall be
construed as if it included a refcrence
to the Rent Regulatiom Boerd."

4. PFor section 265 of the principel law there
shall be substituted the following secticni-

"Provisicnal 265. The following Jjudgnents
enforcement

of judgments shall be in #ll cases provisionally
by operation

of law.

enforcesble -

(a) any judgment referred to
in section 252 end in
parzgraphs (b) and (¢) of
section 253;and

(b) any Judgment providing
redress egoinst infringe-
ment of the individunl's
right tc 1life or provid-
ing remedles against
illegal artvest or forced

labour."”
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Aubstitution of
scetion 266 of
the principal

law.

Repesl of
secticns 267,
268 end 270
of tho
grincipul

awWs

Angndment of
section 269
of the
incipal
Wa

Amendnent of
section 826
of the

Erinaipal
BEW.

E'

5. For section 266 of the prinecipal law
there shall be substituted the following section:-

"Other 266. The provisicns of sectlions
sections
applicable 252, 253, 25% snd 255 shall apply to
to provis-
ionel en- the provisionel enforcement of
forcenont.

judgnents."

6. Secticns 267, 268 and 270 of the principal
law shall be repesled.

7 Bection 269 of the principal law shall
be smended by the deleticn of the words "or
disallowing the demand for the stay of execution
of ancther judgoment.®

8. Section 826 of the principal law shall

be snended as follows:i=-

(a) for subsecticn (2) thercof there shall
be substitutcd the following subsection:-

"(2) Notwithstanding the provisions of
subsection (1) of this section, the Court befuore
which a new trisl is denanded noy, at the instance,
by writ of sunmons, of the porty coking such demand,
order a stay of execution of the judgoent if -

(a) together with his demand such perty glves
sufficient security for the cxecution of
the judgnment, if it is not set aside,
including such security as is nentioned
in subsection (10) of section 264;
and

(b) it is showm to the satisfasction of the
Court that the sxeoution of the julgment

is likely to cause greater prejudice *c
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guch party than the stay of execution

would couse to the cpposing party.”;
end

(b) by the sddition of the following

subsections:-

"(%) The security referred to in
paragraph (a) of subsection (2) of this sectionm,
when given, shall in all csses cperste as a stay
of exccuticn of a Jjudgoent crdering the arrest or
impriscnnent of the debtor.

(4) The filing of the writ of sumnons
conteining the demand for the stay of execution of
the judgnent scught to be set aside shall not operate
as & stay of executiun of such judgnent unless, upon
an application to that effect, the Court shall for

L-ARKIVJI NAZZJONALI TA* MALTA

just cause order sucn stey of cxecition.

(5) Where the enforcement of & judgment
has been authorised by the judgnent sought to be set
eside the provisions of subsections (2), (3) and (4)
of this section shall not apply.

(6) 4n sppeel froo a judgnent disallowing
the denand for the stay of execution of the judgment
sought to be sot aside shall in no case operate as a
stay of execution of the latter judgment."

Transitory Q. The spendmentes of the principal law nade
provisicn.
by the provisions of this Act shall not apply to
judgnents of a Court of first instance deliverel

before the date of the coning into force of this Act.
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Objects ard Iileasons

The object of this Bill is that of giving
proper recognition, on the precedent of continental
legislation having the same civil lew background, to
the principle that, as & general rule, the enforcement
of judgments of a court of first instence is suspended
during the time allowed for an appeal to be made and
while the appeal is being deslt with. This rule
will be subject to two categories of exceptioms in
which the system of provisionnl enforcement will
operate, namely (a) those in which the courts will
have a discretion depending on their estimate of the
prejudice likely tc be caused to the respective
parties and, (b) those in which, having regard to
tho nature of the case, the judgment will be
provisionally enforceasble by operation of law.

In order to create a just balance the
courts are empowered to require a sccurity for
demages from the party suing cut provisicnal
cnforcement, while the party suffering such enforcement
may also obtain a stay by providing security for the
cxecution of the judgment on its bacoming definitive.
The procedure will be by application which may be
made nt any time either to the Cowrt of first instance
or to the appellate Court.

The reform brought about by the Bill doss
not extend to the provedure of new tirial and will
not affect judgments delivered before the Bill

becomes law.
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