L-ARKIVJI NAZZJONALI TA" MALTA

(

Memorandum by the Minister of Justice

Criminal Code (Amendment) (No, 2) Bill

Revocation of the
Administration of Justice (Bmergency) Regulatioms, 1940

Competence of Magistrates in Crimipnal Matters.

Since the promulgation of the Criminal Code

in 1854, the ordinary limit of crimipnal jurisdiction of
the Courts of Magistrates was three months' imprisonment
or hard labour. In 1940 section 382 of the Code was
amended so as to vest in the Attorney General, subject
always to the non-objection of the accused, the right to
send back for trial by the suid Court ony person who,
after going through = "compilnzione" was considered by
the Attorney General as triable for an offence punishable
with a term excceding throc mouths but not exceeding

months. This amcndment of the ordinary law was,
nowever, soon afterwards supcrseded by the Administration
of Justice (Bmergency) Hegulations, 1940 (G.N. 337/40)
which not only increascd the jurisdiction up to two
years but left the decision as to whether the accused
ghould or should not be tried by Jjudge and Jury with .
the Attorney Gemeral.

Though this war-timc measure was necessary in
times of emergency the need of brioging it to an end has
long been felt as a matter of principle and supported by
111 those who heold dear the right of trial by Jury. in
1948 a Bill was introdured in the Legislative Assembly
by the Labour Govermment to replace the regulations by an
amendment of the Criminal Code which, if approved, wou.id
have led to -
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(a) the ordinary jurisdiction of the Court, which
implies a summary trial, being increased to

one year,

(b) the Attorney General being given the power,
with the consent of the accused, to send back
for trial by a Magistrate a person punishable
with a term excecding one year but not
exceeding three years, and

(¢) the accused being given the right, on
consenting tc a summary trial, te be punished
with not more than ong year's imprisonment.

It was considered that the Bill was controversial
in several respectr., that is, in increasing by too much
the ordinary jurisciction of the Inferior Court, in going
up to threce years for the Attorney General's option and
finally in introdu.ing a sort of lottery as to the
eventual results ol the casc. The Bill proved so
controversial, both in and cutside the House, that the
House appointed a Select Committec which, after consulting
several legal authord ties, recoomended (a) that the
ordinary Jjurisdiction ehould not be increasced to more
than six months and (%) thet the maximum punishment
should remain the same shether the asccused was tried by a
jury or not, so0 that &iere could be no possible suggcation

of any inducement bein § coffered to renounce to trisl by

jury.

The Coaaiticsz revorted in 1950 but owing %o a
prorcgation the Bill Ivypscd and no further sctiocn wes
thereafter taken tiil zow. Tne Luw Cfficers have now

Jadrafted «ses-
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drafted the attached Bill which though short in length
contains an important juridical principle.

The Bill faithfully reproduces the principles
expounded by the Select Committee which appear to be
very sound ones and, if approved, will have the highly
desirable effect of (a) revoking the war-time imposition,
(b) of restoring the mccused's right to trial by jury
(c) of putting into the statute book the less harmful
aspect of the rcgulations (namely that of expanding the
jurisdiction of the Magistrates to two years) subject,
however, to the overziding requircment of t
gbjection of the accised, and (d) of increasing the

opdinary jurisdicticn to six months so as to include all
cages of gimple theft ond other minor cases. In all
these rcspects it i3 considered that the Bill should

prove a popular and welcome mensure.

A questio s may arise when co-accused persons
are pot all in agre ment in doslring to be tried
pummarily. The Hon. Mpr Justicc Hardiog, giving
evidence before the Eelect Committee, had expressed the
view that there shou'd not be any cbjection to a
separation of the caies in such linetances, but the
Committee preferred ¢ trke the view that all should stand
or fall togethcr. ‘n deference to the wishes of the
former Committee of tke House, the Bill reflects toe view
of that Committee. 8ut apart from this it is the
considered opinion of tlis Ministry, formed after the
most detailed eonside . -aticn of the igsuea involved, that
the separstion of i igszs ib the Inferior Court couid

give vioce to surinas ¢rvifficolries of practice and
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procedure, as the Attorney Genperal has only a very
limited time in which to file the indictment. 8Since
there is only one record of the evidence collected in

the "compilazione" the prosecution wight not be in time
to transmit such record of the case to the Superior

Court before the case of those opting for a suunmary

trial by the Inferior Court is concluded. This would
give rise to serious embarrassment in the administration
of justice. As the person claiming trial by jury will
be, after all, only invoking access to the tribumal of
the ordinary jurisdiction, this Ministry has concluded
that both principle and practice militate in favour of
the rule stated in the Bill. Reference is wade to the
Objects and Reasons. This Ministry has several other
important amendments of the Criminal Code under consider-
ation but the nature of this particular amendment suggests

that it should be przsented on its own.

In view of the importance of the Bill and
of the desireability of doing nway with the rcmains
of war-time regulatic.s whercver possible, Hon.
Ministers are invited to ap.rove that the Bill be

introduced in the .ssex3ly.

29th April, 1963,
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Bhort title and
construction.

Amendment of
saction 382 of
the principal
law.

A4 BILL
entitled

AN ACT further to amend the Criminal Code , Cap. 12

ENACTED by the Legislature of Malta.

o 1 This Act may be cited as the Criminal

Code (aAmerdment) (Neo. 2) Act, 1963 and shall be
read and construed as one with the Criminal Code,
hereinafter referred to as "the principal law".

2. Secticn 382 of the principal law is
amended =

(a) by the deletion from paragraph (b) of
subsection (1) of the word "three" and

the substitution of the word "six";

(@) by the deletion from paragraph (a) of
subsection (3) of the words "exceeding
three months but not exceeding six months™
and the subetitution of the words

“"exceeding six months but not exceeding

two years"; and

(c) by the addition, after paragraph (d) of

subsection (3), of the following
paragraph:-

"(e) Where the number of the accused
gent for trisl by the Court of
Judicial Police under the
provisions of paragraph (a) of
this subsection is two og more

/and BOY ....e
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and any one or more of \th-
makes objection to the case
bteing dealt with summarily, the
provisions of the last foregoing
paragraph shall apply im

regpect of all the accused 0
sent for trial by the said Court,
including any of them who have

not made such objection.™

3. Section 383 of the principal law is
amended by the deletion from paragraph (c) of
subsection (2) of the word "three" and the

substitution of the word "six".

fq The Administration of Justice {Iu-lzm}_
Hegulations, 1240 (published as Government Notloe

Emergency
Regulations, 1940,No. %37 dated S5th July, 1940) are revoked without

and saving.

prejudice to anything lawfully done or omitted 0 be
done thereunder and in particular, but without
prejudice to the generality of the foregolng eawving,
to the compétence of the Court of Judicial Folice as
a Court of Crimipnal Judicature to try and deal with
any person charged with an offence who, before the
commencement of this Act, was sent by the Attorney
General for trial by the said Court in accordance

with those rcgulations.

Objects and Heasons

This Bill =akes provision for the
replacemcnt, with an important modification, of the
Administration of Justice (Emergency) Regulations,

N9%0 .....
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1940, which are still in force under the Expiring
Laws Continuance Act, 1963. Under those
regulations the ordinary jurisdiction of the Court
of Judicial Police in criminal matters was to all
practical intents and purposes raised from three
months to two years réstriction of personal liberty,
and the decision whether the case should go before
such Court or before Her Majesty's Criminal Court
sitting with a jury was lcft with the Attorney

General.

The prescnt Bill revokes thosc regulations
and increascs the summary jurisdiction of the Court
of Judicial Police to cases involving up to six
months imprisonmunt. The Bill also introduces into
the Criminal Cod., but subject in every case to the

non-cbjection of the accused, the power of the
Attorney General to send back for trial by the Court

of Judicial Police any person who, after going
through a preliminary inquiry by the same Court, is
considered by the Attorney General to be triable for
an offence punishable according to law with a
punishment restrictive of personal liberty exceeding
8ix months but not exceeding two years. In this
respect the Bill does nothing more than to give
further recognitior: to a principle already
statutorily recognised by an ammendment of the Code
made by Ordinance No. XAIX of 1940, which, however,
scon after its enac tment, was superseded by the

wartime regulrtions now to be revcked.

/The Bill .....
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Clause 3 of the Bill contains an
amendment of a consequential natura. '
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